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David H. Coburn 1330 Connecricut Avenue. NW 
202429.8063 Washington. OC 20036-1795 
dcoburn®steptoe.com Tel 202.429.3000 

Fax 202.429.3902 

February 4, 2011 

Ms. Cynthia Brown Offlce of Proceedings 
Chief, Section of Administration ccp >« 9ni1 
Office of Proceedings ^^^ ^ ^"'' 
Surface Transportation Board Partof 
395 E Street, SW Public Recoid 
Washington, DC 20423-0001 

Re: STB Finance Docket No. 30186 (Sub No. 3). Tongue River Railroad 
Company, Inc. - Construction and Operation - Westem Alignment 

Dear Ms. Brown: 

We are writing on behalf of Tongue River Railroad Company, Inc. to bring the Board's 
attention to a recent development that bears on the pending July 26, 2010 Petition to Reopen 
filed in these proceedings by Petitioners Northem Plains Resource Council ("NPRC") and Mr. 
Mark Fix (hereafter, the "NPRC Petition").' In TRRC's September 9, 2010 Reply to the Petition 
to Reopen, TRRC argued in response to Petitioners' request for reopening on the basis ofthe 
leasing ofthc Otter Creek coal tracts by the State of Montana (a) that the Board had analyzed the 
potential cumulative environmental impacts associated with mining at the Otter Creek tracts 
based on reasonable assumpdons in TRRC land (b) that the leasing ofthe Otter Creek tracts did 
not w£irrant reopening because the leases provided no new specific information regarding the 
potential impacts ofthe mines than was available prior to the leasing and did not make mining at 
Otter Creek any less speculative for environmental review purposes. In connection with this 
second point, TRRC noted that the leases were the subject of legal challenges in state court and 
could be overturned. This letter updates the Board with respect to those legal challenges.^ 

" The Petition to Reopen also embraces Finance Docket No. 30186, Tongue River R.R.-
Rail Construction and Operation—In Custer, Powder River and Rosebud Counties. Ml', and 
Finance Docket No. 30186 (ICC 1985) (TRRC I); and Finance Docket No. 30186 (Sub No. 2), 
Tongue River Railroad Company—Rail Construction and Operation—Ashland to Decker, 
Montana. 

^ On October 8, 2010, Petitioners filed a rebuttal to TRRC's September 9,2010 reply. 
On November 1, 2010, TRRC filed a reply to Petitioners' rebuttal. 
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TRRC cited and attached to its reply two complaints filed against the State of Montana, 
Montana Board of Land Commissioners, Ark Land Company, Inc. and Arch Coal, Inc. 
challenging in state court the Montana Board of Land Commissioners' decision to lease the Otter 
Creek tracts without first conducting an environmental review under Montana's Environmental 
Policy Act ("MEPA"). The Plaintiffs (which include Petitioner NPRC) claim that the provision 
of MEPA which exempts such leasing decisions fi'om environmental review contravenes the 
section of Montana's Constitution which guarantees a public right to a clean and healthful 
environment. On December 29, 2010, a Montana District Court hearing the two consolidated 
lawsuits denied the Defendants' motions to dismiss, finding that MEPA would have applied to 
the Land Board's leasing decision but for the statutory exemption and that Plaintiffs had made 
'.'at least a cognizable claim" that the statutoiy exemption is not constitutional.^ 

This Court's decision, which is attached, offers additional reason to deny reopening on 
the basis ofthe Otter Creek leases since the status of those leases remains at best uncertain, 
underscoring that mining at Otter Creek remains no less speculative than it was at the time that 
the Board issued its decisions in these proceedings. TRRC thus urges the Board to promptly 
deny the pending Petition to Reopen. 

Respectfully submitted. 

^.w/^ CZ-

Betty Jo Christian 
David H. Cobum 
STEP TOE & JOHNSON LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
(202) 429-3000 

Attomeys for Tongue River Railroad 
Company, Inc. 

cc: All parties of record 

^ MEPA's application at the .stage when the lessee seeks a mine permit from the state is 
not at issue in the proceeding and not in dispute. 
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ALETHSHANNON ** '̂'̂ ' 
l lerk nl 0 '**W Cn"'t-Pnw"'fr River Co. 

JAN 0 7 2011 

MONTANA SIXTEENTH JUDICIAL DISTRICT COURT. POWDER RIVER COUNTS 

NORTHERN PLAINS RESOURCE COUNCIL, 
INC.. and NATIONAL WILDLIFE FEDERATION, 

PlalnlHfs, 
vs. 

MONTANA BOARD OF LAND 
COMMISSIONERS, STATE OF MONTANA. 
ARK LAND COMPANY. INC. and ARCH COAL, 
INC. 

Detandants. 

MONTANA ENVIRONMENTAL INFORMATION 
CENTER. THE SIERRA CLUB. 

Plaindfia, 
va. 

MONTANA BOARD OF LAND 
COMMISSIONERS, STATE OF MONTANA, 
ARK LANO COMPANY, INC. and ARCH COAL, 
INC. 

Defendants. 

Causa No. DV-^MOIIKMSO 
and Cause No. DV-38-201(M4ai 

JudQe Joe.L. Hegel 

MEMORANDUM AND ORDER RE 

MOTIONS TO DISMISS 

Before the Couit aietheDefiendenta' Mothns to Dismies Plaintiffi' Amended 

Complaiota. The paities fiilly briefed die modons. DaDecember 9,2010, dus Court beanl ocal 

argunienL Anthony Johnstone end lennifo Anders rqiiesented dus Defbndant Montana Boaid of 

Land Conunissioners ("Land Board'O- Mark Stennitz and Jefficy Ovea npresented Defisndants 

Ark Land Company. Inc. and Aich Coal, Inc. (coUecdvdy "Aieh Coal"). Jack TuholskB 

npresented Plaintifib Noidieni Plains Resouiee Council ("NPRCO and die National WikUife 
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Fedendon (''hTWF'O. Jenny IC Hatbine rqiresented Plamdffi Montana Enwiionmeiual 

Infhmiadon Center C'MEIC) and die Siena Qub. At close of aigument, die moHons wen 

deemed submitted. 

Fmm dw record befora the Covt, the CoQit now Issues its Memoiandum and Older: 

Memoraniluiii 

£ PLEADINGS A PROCSDV9E, 

Planidfib have filed suit seekmg a dedaratoiy judgment dist die Deftndant Land Board 

failed to oondnet a consdiudonally^iequliad environmental nview prior to entering into a ieaM 

of ivpioxiinately 9,000 inineral ac3»8 in S<»idieastem Motnana to die De&ndants Aich Coal, ite 

the purpose of strip ndning coaL The Land Boaid's hoUinga an eheeker-boarded widi privately-

held mineral holdbgs, mosdy owned by Avcb CoaL Together, die holdings contahi 

approxhnately 1.2 billion mns of OOBI. FlaindfEa aUege that the mining of die coal may result in a 

bnad arn^ of enviranmoiiBl end socioeocoomic efGmts, taicluding, but not limited to, air and 

water pollution, boom and bust cyeles, and global wanning. Fpr tbe purposes of considering a 

motion to dismiss under Rule 12(b), the Court mnst consider true all weltpleaded Acts. 

PlahdifBi cpnplahi that Montana Consdmtion Azdde II, See. 3, and Arriele DC, §§ 1.2, 

and 3 C'Montaaa Constitution envixomncoial provisuns'O nqoin that tbe State of Montana 

conduct its business in a manner to protect its citizens'right to a clean and healdifiil 

cttviionment, diat die chief meefaanism the Montana Legislabin has used to imjdeDient these 

constitutional protections is ttie Mbniana Environmental Policy Act ("i^EPA"). 

PlaintifTs fordier complain lliat but &r die enactment of MCA § 77-1-121(2), MEPA 

WDidd hawa req^ind die Land Board to conduct an eavirnnmentsl sbidy prior to caotermg into tbe 

lease in dds case, and that die stamte's de&nal ofthe envimnmental review Stem die leasing 

stage to the bder mine painitting stage in fliis case unconstitutionally denies tbe Plaintifb'ri^ 

to die eariy environmental review, which woold preserve the Land Boaid's l i ^ t to place 

adtigating conditions on the coal mining, obtain nune favorable flnandel termSt or to decide rut 

to emer into a lease at all. 

H e Defendants move to dismiss die Plaintiffi' Amended Complaints arguing: 
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(1) Plahitiffi lackstanifing fbr M u n tc 

(2) Pbintiffi lack standing because die 

that the executkm ofdie lease does 

• and tiiat die conttoveiay 

mine plan; 

(3) Even m die absenoe of MCA § 77<>1 

Board and the Department of Natural 

nview documents under MEPA, 

rigjbt to developmoL 

(4) That properly enacted statutes em 

pmyeo tiutt MCA § 77-1-121(2) is 

a . FACTS. 

The fbllowiog faets a n not disputed, 

afipraxiawtely 8^00. mineral acres to Azk Land 

puipose of minmg coal. The stats-owned acres 

6.000 aoea of privately owned nuneial rights.' 

tracts" aad omtun an estimated 1.3 

up to 2.4 bUlion tons of carbon dioxide. 

Punuant to MCA § 77-1-121(2), 

possible envuonmental consequences 

However, the leases axe subject to later MEPA 

Environmental QaeHscf CDEQ") and file 

Land Board final approval befin actual mnung 

For the puipose ofthis motion to dismis i, 

envintmnental consequences alleged by Phdntifl^ 

HL uwADiscnssim. 

I Depan ment 

aDo/»ooig i s i a iviaionr HiNaauis 

suffidentty allege harm; 

eamoveisy is not ripe (leadly for a^udication) In 

I ot Ksult in any harm or fanminent threat (tf harm 

will not be ̂  until die Land Board bas reviewed a specific 

121(2), M ^ A would not apply until tfie Land 

Resources ("DNRCO bave issued tiieir final 

, smjBe die leese only giants Arch Coal a contingent 

p Bsumed constitutional and Plaintiff have not 

oherwise. 

Aifof Mardi 18 2010, tiw Land Boaid leased 

a wholly owned subsidiaiy of Aidi Coal, fiir the 

' lAuch an chedcer-boaided witii appRudmately 

ogediBr they a n nfened to as die "Oder Cnek 

billion tonsiof coal, which if mined and burned, eouU yiekl 

tiie La id Board dU not eonduet any review of the 

of tiie mi ling of tile coal prior to entering faito die leases. 

I nviianmental review by the Deparfmeot of 

of Natural Resounes ("DNRC"). as wdl as 

could occur. 

the Court ahso assumes that the myried adverse 

I may occur should mining be (Qiproved. 

TTCGfZSBOtl m u 9C:CT TT0Z/£0/T0 
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The Land Board and Areh Coal eoment dial die Phdntifik do not have stsadlag to faring 

this action beeaiise they do not allege immineot iquiy and because the process will not be ripe 

fior review until a specific minmg plan is oonsk ered and ruled upon, that is, the case does not 

present a 'justiciable controversy.'* 

flaf^ai^fa iirgiM that Aa any alleged m)iBM8 eamplalned of wnnld oeeuff if at alî  flam 

. the mhdng of cod not fiom the leasmg of coal and that Pkrimifb'sidt is tiieiefinc pranature. 

T h ^ ihitiier aigoe tint tiw M S A nview undehaken hy die DEQ and die DNRC at tike dme of 

forther pennkting is plenaiy and encompassea all tiw alleged damages enviaieoBd by dw 

Pl8mdfii^ mcluding secondary damages such as global wanning. For tiw reasons set forth m 

add»ssingtiwconstituti<»al issue below, dw Court does not neeessaiily agree widi this 

contentira. Arch Cod got soinediing for its man^t---«4iedier that was inerdy an option to put 

fostii a mining plan or something sufficient to implicate Montana's constitutiond eavironmentd 

protections is tiw question that wQl be fitttiier addressed bdow. 

Phdntifb have alleged icQUiy to memben of tiwix organizations who fish, hun^ nnch, 

&iin and reaeafe in tiw Otter Creek area andits hydidogically-conneeted riparian areas. This is 

sufiBdeat to satisfy dw lequiieflEwnt dwt dw F^ptifib aOege existfaig and genuine rights. 

Plahitiffi have al l ied a constitutimd viototiMi of Montana Constitation Aitiele IL Sec. 3, and 

AitidelX, §§ 1,2, and 3, guaranteeing tiw pubjie right to a dean and hedthfid environment. 

TUs qualifies as a ooQiioviersy upon'<duch tiw court may efflwtivdy opento and upon wlneh the 

Court can issue a find judgment 

The Court condudes that tiw Plamti£& 1 ave standiQg. 

B. MiaPA Anniifriitn /MH. MiHA B 77.1 J M f a . 

The Land Board and Arch Cod argue tl Bt even if MCA § 77-1-121P) did not ensi, 

MEPA wmdd not apply at the leasmg stage and wodd only come into play at tiw permitting 

stage Mowhig tiw proposd ofa spedfie mming plan, ching N<n^ FarkPre^rfodon Assn v. 

Dept. tif State lands. 238 MonL 4S1,778 P.2d 862, (Mont 1989). 

Maintiffl counter that this does not make sense because (1) there wodd be no lesson to 

enact tiw stamte if MEPA did not i^iply at tiw l^aamg stage and (2) in dw case cited by 

De&ndants, tiw state agency did, to fkct; do apidease enviionmentd nview. 

i 
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The Pldndfb have the better of tiw argument Ddhndanls argue tiwt It is peiftctly clear 

tiwt issuance of a lease does not trigger MEPA nview, dlAtgAfor«A Fori Prevfnurion J 6 

Dspf. o/5lralsIamfl; 238 Mont 4S1.778 PJd ^62, (MbnL 1989)̂  and tiiat §77-1-121(2) was 

m e c ^ enacted to clarify tiwt fact First, if it wen so dear, MAy would it be necessary for tiw 

Legidahue to pass spedd legidation to darifytnichwdl-established law? Thenwoddbeno 
I 

reason to enact the statute if it wen dear diat MEPA did not ajqily at the lease stage. 

Second, North Fork did not Involve a qi estion of whetiwr MEPA applied to tiw issuance 

ofa lease, butwhetiwr ahigher degneofieview was required tiian the degree a^dled-by tiie 

state agency. In NorOi Fork an envjronmenid drganimtion challenged tiw Land Boaid*s 

approvd of tiw diillmg of atest weU in an enviionmentaUy sensitive area adjacent to Olader 

Nationd Fade witiwut first preparing an Envitopmeotd Inqwct Statement C^IS"). The Montana. 

Su|aeme Court hdd tiid an EIS was not required because the pndiminaiy envhmnmentd nview 

CTER*0 tiwt tiw Land Board had completed prior to issuance of tiw leases hi question condoded 

(hat tiw issuance of tiw requested oil and gss leasea widi certain protective simulations wodd not 

be "an action by state government 'dgdficanti^ affieting tiw qoaliQr ofthe human environmait,* 

tiwrefon reqdring an EIS nnder $ 75-1-201, MCA"NorA Forksupra, 778 P;2d at 865,' Thus h 

is dear that the Land Board did in foct engage ip MEPA eavironmentd review prior to issuance 
I 

of tiw leases in NorA Fork, ViAdA MEPA reviejw infomwd its decision and the pdiUc regarding 

jtfQteetive stipulations to mdude in the leaaes. ' 

The Court oondudea tiiat but for dw hitervention of MCA § 77-1-121(2), MEPA wodd 

apply d tiw tease stage in this case. j 

C. CeBstitmlenelltvefMCA^77.M2iay. 

MCA §77-1-121(2) Mcempia tiw Department of Stan Lands and tiw Land Board fiom 

conqdying widi Tide 75, ch^iter l.paris 1 and |2 (MEPA)'"when issuing any Inase or license tiiat 

eaqaessiy states that tiw lease or lieense is subjeJBt to fiBtiwr permittmg under any of tiw 

provisrans of ntle 75 or 82." MEPA review ha^ been the primary medwd of insuring that 

signifiesnt state actions wen taken only after taidng a hard kiok at the enviionmentd 

'ftdwaidaholie noted fliat Atort fbr* mrotved flie driUmgcfatert^npuw^ 
toadnjt aad bat the D^BUnett er SiBtt Laodi coniplettMl an EIS IB 1976, priw to budng d^ 

3 

so 0/900 SI XSIO iviaionr Hi^iaaixis TTe6tZS90»T ZVd SC-'CT TTOS/^O/TO 



01/10/2011 09:53 4064362325 CLERK OF DISTRICT COURT 00052 P.008/007 

consequenees of sueh actions. It is undisputed 1 lat the Land Board entered into the cod leases 

witiiout first conducting a MEPA or any otiier type ofenviromiwntHi review or asaesameat 

plalntifi&cldm tiw statutoiy exemption of cod leasuig fiom MEPA review at the lease • 

stage implicates the clean and beaUhfid eaviroi meat provisions of tiw Mbntaoa Cbnstitution as 

applied to this case by exempting the Land Board fiom seriously considering the enviroamentd 

ooflseqneaoes befom committing tiw state's resources to devdopmeot Thqr.argue that the 

aided "go-no go" decision is taken at the l e a s ^ stage and diat ooee tiw lease is signed, the 
i 

Laid Board ^ves up dw right to change its mind bl order to protect tiw wfaler RDvironment 

Deftndantd dafan that as applied to dds'icase tiw''exemption" ody delays MEPA review 

until tiien is sometiimg mon tangible to teviewy'--a mfadng plan—tiiat tiie Pteintifb hise notiung 

widi tiw deby, and tiud because of tiw coinbtaiation of sumitory reqdrenienis, ngdatioos snd the 

contingent nature ofthe lease, Plaintiffe will bqfiee to rdsedltiidrenviroifmentd concems at 
I 

'tiwflirdwrpemiitting stage, sndDEQ, DNRC, hod tiw Lanid Board can.consUer all of tiwse 

concens in deiernrining whether to appnive, mpdi^ or doiy any pniiMsed mining plans under 

tiw lease. They d d m notiung is taken off tiw take. 

PlaiutifEi reply tiiat dthong^ DEQ mqrpe able to consider seeondaiy ii^pacts such as 

gkibd wamdng, ithas no audiority to do anytiiing about tiwm. It is geared exehidvdy towaids 

man locd air aod water quality issues. 

The question is ydwdwr tiw statute's ex nqition of tiw Land Board fi»m a nqiaramedt to 

conduct aqy aort of imtid eavironmentd leviei r at tiw lease stage m fovor of hder MEPA 

review, involves an ixtetrievable OMunitment o f resources to a picgeet that maysignifieantiy 

advBisdy afiect ilw human environment hi other words, by signing tbe lease did the Land Board 

take sonwtiung off the table that oodd not laieribe withheld and, if aô . was tiui significant 

enough to in^licato tiw constitidiond environnientd protections implemented by MBPA7 

To adopt tiw Defendants' reasooing wltii respect to the oonstitutionality of MCA § 77-1'-

121(2) wodd aUow tiw Land Board to oooveit oublio propoty rights to private propeity ri^tf^, 

s t r i n g away its spedd protections befon evai oonsMeriog possible emdnuuneotd 

consequences. Once converted fiom public propoty to private property, fuxtiior review by tiw 
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Land Board and otiwr Stan ageades wodd ainear to be restricted to its putdyngulataty . 

fimctums, witii tiw need to treat tiw now privatt̂  property righta witii defiBrenee.' 

Tbe nmaiidng question is vdwtiier this state action ia BufiBdeat to unidicate tbe 

constitutiond protection of tiw clean v d hedtiifiil envbonment? If sô  tiw tight to a dean aad 

healtiifU envfaonnwd is a fimdamenid t ig^ ai|d ai^ nde tiiat inqilleates that right is sdyeet to 

sola scrutiny snd can ody survive scrutiny if tiw State establishes a eoavelling state interest 

and tint its action is closely tdlored to efiEbctnate tfad intenst and is tiw kaat Qneroua patii tiiat 

can be taken to adileve the State'a otgectiva. Monuma Environntentid btformoHen Center v. 

Dept. cf Environmental Qtuhty, 296 Mont 20?, f 63,988 P.2d 1236. % 63, (Mont. 1999). 

At tins pdm, it qipeais tiiat Pbdnti£& have made at least a cognizable clahn tiwt MCA § 

77-1-121(2) is not constitutiond. If tiwy caapiave that, tiwn some form of MEPA review woidd 

^>ply at the lease stage. 

Order 
r r i S ORDERED: 

i 

1. The motions to dismiss a n domed. | 

2. The Cleric ofCourtdiall'flledds document and mdl or ddiver copies to counsd of 

record at thdr last known addressesJ 
Dated tins 29tii day of December, 2010.; 

• , 

'• • i * ' 3 

' " • . in»<' ' Q ^ 

' lb dw exictt tint De&idaBt»'aigue diat sAhiBg lAlm off & lab^ di^ tnay be Judicially 
Uoiiltag flu lAd Bead aid other agffdes'taitf MBPA review (0 pui^ ngdatov issues. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 4* day of February 2011,1 have caused a copy ofthe 

foregoing Letter of Tongue River Railroad Company, Inc. to be served by first-class mail, 

postage prepaid, on counsel for the parties of record in STB Finance Docket Nos. 30186, 30186 

(Sub-No. 2), and 30186 (Sub No.3). 

^^w^// 
David H. Cobum 


